
State of New York )
ss .  :

County of A1bany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Cornrnission, that he is over 18 years of age, and that on the
9th day of August, 1984, he served the within notice of Decision by cert i f ied
mail upon Alconox, Inc., the petit ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

STATE OF NEId YORK

STATE TAX CO}II{ISSION

In the Matter of the Petition
o f

Alconox, fnc.

for Redeternination of a Deficiency or Revision
of a Determination or Refund of Corporation
Franchise Tax under Article 9A of the Tax Law for
the  F isca l  Years  Ended 6 /30 /77 ,  6130178 & 6 /3A/79.

A1conox,  Inc.
215 Park Avenue South
New York, NY 10003

and by deposit.ing same enclosed
post office under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
of the petit ioner.

Sworn to before me this
9th day of August, 1984.

ATFIDAVIT OF }fAIIING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is the petitioner
forth on said wrapper is the last known address

ed to r o a
pursuant to Tax Law sect ion 174



STATE OF NEId YORK

STATE TAX COUMISSION

In the Matter of the Petition
o f

Alconox,  Inc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Corporation
Franchise Tax under Article 9A of the Tax Law for
the F iscal  Years Ended 6/30/77,  6 /30/75 & 6/30/79.

AFFIDAVIT Otr' }IAILING

State of New York ]
ss .  :

County of Albany ]

Ilavid Parchuck, being duly sworn, deposes and says that he is an employee
of Lhe State Tax Commission, that he is over 18 years of age, and that on the
9th day of August, L984, he served the within notice of Decision by cert i f ied
mail upon William Canton, the representative of the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
rdrapper addressed as fol lows:

Williarn Canton
1 East  57th Street
New York, NY 10022

and by depositing
post off ice under
Service within the

That deponent
of the petit ioner
Iast known address

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the United States Postal
State of New York.

further says that the said addressee is the representative
herein and that the address set forth on said wrapper is the

of the representative of the petitioner.

Sworn to before me this
9th day of August, 1984.

Authorized to a
pursuant to Tax



STATE OF NEII YORK

STATE TN( COMMISSION

In the Matter of the Petition
o f

Alconox,  Inc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Corporation
Franchise Tax under Article 9A of the Tax law for
the F isca1 Years Ended 6/3A/77,  6 /3A/78 & 6130/79.

AITIDAVIT OF MAIIING

State of New York ]
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
9th day of August, 1984, he served the within notice of Decision by certified
mail upon Allen Brayer, the representative of the petitioner in the within
proceedinSr bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Allen Brayer
10 East 40th Street
New York, NY 10016

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United $tates Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
Iast known address of the representative of the petitioner.

Sworn to before rne this
9th day of August, 1984.

Authorized to administer oaths
pursuant to Tax Law section 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

August 9, 1984

Alconox,  Inc.
215 Park Avenue South
New York, NY 10003

Gentlemen:

Please take notice of the Decision of the State Tax Connission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1090 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Commission may be instituted only under
Article 78 of the Civi l  Practice law and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision rnay be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Building /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TN( COMMISSION

Petit ioner' s Representative
hlilliam Caoton
1 East  57th Street
New York, NY 10022
AND
Allen Brayer
10 East  40th St .
New York, NY 10016

Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

ALCONOX, INC.

for Redetermlnatlon of a Deficlency or for
Refund of Corporation Franchise Tax under
Artlcle 9-A of the Tax Law for the FiscaL Years
Ended June 30, 1977, June 30, 1978 and June 30,
1979.

DECISION

Petitioner, Alconox, Inc., 215 Park Avenue South, New York, New York

10003, f l l -ed a pet i tLon for redeterminat lon of a def ic iency or for refund of

corporatlon franchlse tax under Article 9-A of the Tax Law for the fiscal years

ended June 30, L977, June 30, 1978 and June 30, 1979 (Fi le No. 34872).

A fornal- hearing lras cormenced before Frank W. Barrie, Hearlng OffLcer, at

the offlces of the State Tax Connnission, Two Worl-d Trade Center, New York, New

York, on l{ay 26, 1983 at 4:00 P.M. and concluded before Arthur Brayr llearing

Off icer '  at  the same locat lon on September 26, 1983 at 1:30 P.M., l r l th al l

br iefs to be f i led on or before December 31, 1983. Pet i t ioner appeared by

lll l l ian Canton, Esq. The Audlt DLvision appeared by John P. Dugan, Esq.

(Alexander l {eiss, Esq.,  of  counseL) at the hearing held onYlay 26, 1983 and by

John P. Dugan, Esq. (Patr ic ia L. Brumbaugh, Esq.,  of  counsel) '  at  the hearlng

held on September 26, 1983.

ISSUES

I. Wtrether the Audit Divislon properl-y determined that petitlonerrs

business allocation percentage was one hundred percent on the basLs that

petitioner dld not maintain a regul-ar place of buslness outslde of New York

State for the f iscal  years ended June 30, L977 and June 30, 1978.
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II. Wtrether petltioner erroneously included certain storage expenses l-n

its computatl-on of the property factor when it calculated lts buslness allocation

percentage for the f lscal  year ended June 30, L979.

FINDINGS OF FACT

l. Petltloner, Alconox, Inc., owns a formula for the manufacture of

synthet lc detergent.  During the periods ln issue, pet l t loner had a contract

with Fabric Chenlcal Corporation (r'Fabrlcrr) to nanufacture detergents uslng

Al-conoxrs formula.

2. Petitloner, filed a New York State CorporatLon Franchlse Tax Report

for the f lscal  year ended June 30, L977. On this report ,  pet l t loner reported

37 percent of i ts property factor,  7.06 percent of Lts recelpts factor and 100

percent of lts wage factor as allocable to New York, resulting ln a buslness

al- locat ion percentage of 37.78 percent.

3. Petitloner fiLed a New York State Corporatton Franchlse Tax Report for

the f iscal-  year ended June 30, 1978. Pet i tLoner reported 39.16 percent of l ts

property factor,  3.88 percent of l ts recelpts factor and 100 percent of l ts

wage factor as al-locable to New York, resultlng Ln a business allocation

percentage o f  36 .73  percent .

4. Petitioner filed a New York State Corporatlon Franchise Tax report for

the fLseal-  year ended June 30, 1979. Pet l t loner reported 34 percent of Lts

property factor,  4.44 pereent of i ts receipts factor and 100 percent of l ts

wage factor as allocable to New York, resulting ln a buslness allocation

percentage o f  35 .72  percent .

5. Petitioner fll-ed a State of New Jersey Corporatlon Business Tax Return

for the f iscal  yeara ended June 30, 1977 r June 30, 1978 and June 30'  L979.

Pet l t ioner reported l ts al locat lons as fol lows:



Year Ended

June 30r 1977
June 30,  1978
June 30, 1979

96.362
95 .722
96.rLZ

Due

-3-

Real and Taxable
Personal Property Receipts

A1l-ocation Factor
tr'lages to New Jersey

07, 35.272
oz 36,072
07" 36.422

three notLces of deficlency

the flscal years ended

alJ-eged deflclencies were

9 .442
12 .502
13.L67"

6. On JuLy 20, 1981, the Audlt  Divls lon issued

and statements of audit adJustment for, respectively,

June 30, 1977, June 30, 1978 and June 30, 1979. The

lssued as follows:

Fiscal Year Tax Allegedly Interest on Tax
Al-legedly Due Total-

J u n e  3 0 ,  L 9 7 7  $ 1 1 , 4 7 2 . 0 0  9 3 , 7 4 4 . 3 5  9 1 5 , 2 1 6 . 3 5
J u n e  3 0 ,  1 9 7 8  $ 1 2 , 6 3 6 . 0 0  9 3 , 0 5 0 . 4 6  9 1 5 , 6 8 6 . 4 6
J u n e  3 0 ,  L 9 7 9  $  2 , 2 1 8 . 0 0  $  3 4 6 . 9 8  $  2 " 5 6 4 . 9 8

7. The alleged deficiencies for the 1977 and 1978 flscal years were

premlsed upon the Audlt Divisionrs conclusLon that petltioner dld not have

regular place of business outslde of New York State. However, the amount

the aLleged deficiency for the year 1978 was computed by giving petltloner

benefit of the Job credit although it was not claimed.

a

of

the

8. The alleged deficiency for the year 1979 was premlsed upon a change Ln

the reported property and receipts factors. With respect to the property

factorr the Audit Divislon concluded that petitioner inproperly lncluded as

ttreal estate rented everywherefr the fees for the storage of its flniehed goods

on the premises of Fabrlc ln New Jersey. The adJustment to the recelpts factor

was based upon an examination of sales lnvoices.

9. The forn of busl-ness organlzatlon utLllzed by petitioner prLot to L954

is not conpJ-etely clear fron the record. However, it appears that ln 1941, a

Mr. Lewls Zlsman approached a predeceasor of petittoner wlth a detergent he had

developed which, he claimed' would be very useful ln the laboratory supply
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fiel-d. It was a synthetic detergent whlch dld not leave a film, as soaps dld,

on glass or metal. The detergent, which became knom as rrAlconoxrrr was tested

and it hras found that lt perforned as clalned. Accordingly, Mr. ZLsman and

pet i t ioner (or pet i t lonerfs predecessor) entered into a contract which provlded

that as long as petitl.oner sold a minimum of three thousand pounds of ALconox a

month, petitloner would be able to market Alconox. Withln a few months,

petitioner was selllng more than thirty thousand pounds of Alconox a month and

the detergent had become a maJor product ln the laboratory suppl-y fleld.

10. The prenlses of pet l t loner (or pet i t ionerts predecessor) I i lere orLginal ly

located on Cornelison Avenue, Jersey City, New Jersey. These are the same

premises from whLch Fabrlc currently operates. Mr. Zisman was the petltlonerrs

president and an officer of FabrLc. Durlng this early perlod, there were two

other empl-oyees of petitloner who worked at the New Jersey location.

11. In 1955, petLtioner lncorporated in the State of New York and establ-lshed

an off ice in New York Clty in order to promote sales.

12. The contract between petltioner and Fabrlc provided that Fabric answer

all technlcal inqulries and complaints. Durlng the periods in issue, the

technical inquiries and conplaints were answered by Mr. Paul Jacobson, president

of Fabric.  Mr. Jacobson was not on pet l t ionerrs payrol l .  In pract lce, when

Mr. Jacobson ansrrered a technical question, he would sign the letter as petl-

t lonerfs technlcaL director.  Pet i tLonerrs nane and address ln New York City

were printed on the l-etterhead and Fabricts address nas typed on the letter.

If the lnquiry involved a saLes matter, Mr. Jacobson would respond by a letter

with Fabricfs Letterhead and refer the inquiry to pet l t ionerrs New York off lce.

13. In accordance with the agreement between petltloner and Fabrlc, Fabrlc

purchased the raw materials and manufactured the detergent. The enployees of



Fabrlc then placed the detergent ln boxes owned by petitloner. The boxes of

materials were then stored at the prenises of Fabrlc untll- shipped to cuatomera.

14. Fabric perlodical ly bi l led pet i t loner for the storage costs.  The

storage costs were reflected on Alconoxfs flnancial statements and on the

corporation tax returns flled with the State of New Jersey.

15. Fabric had two bulldings on lts premises. In one bulldingr approxlmately

17,000 square feet were set aside for storage of Alconox products. In the

other buil-dtng, approximately 300 square feet were set aside for petitlonerrs

finished goods. Fabric did not specifically destgnate space for Alconox

products. Ilowever, it was understood by the empl-oyees of Fabrlc that thls

space lras to be used specif ical ly for pet i t ionerrs f in ished goods. One of the

boxes ln which petitLonerrs goods were stored was lnscrLbed with the worde

ttAl-conox Factoryfr and Listed the address of Fabrlc. Another box used f or

shipplng stated "Made ln U.S.A. by Alconox, Inc.,  New York, New York".

16. On occasion, Mr. Lebowitz, who rras an employee of petltfoner, used

Mr. Jacobsonrs off lce in New Jersey.

L7. In accordance with the contract between petltLoner and Fabric, Mr. Jacobson

would eval-uate competitorsr products and attend trade shows as a representatlve

of pet l t loner.

18. Pet i t ionerrs name is on the outside of Fabricts bui l -ding.

CONCLUSIONS OF I,AW

A. That sect ion 210.3(a) (4) of  the Tax Law, pr lor to i ts amendment

effectlve for taxable years beginning after January 1, L978' provlded' ln part:

t t . . . that l f  the taxpayer does not have a reguLar pLace of business
outside the state other than a statutory office, the buslness al-loca-
t ion percentage shaLl be one hundred per cent;r '

B. That 20 NYCRR 4-2.2(b) provldes, in part :



t

"A regular place of buslness is any @ flde office (other than
a statutory off ice),  factory, warehouse or other space which is
reguLarl-y used by the taxpayer in carrying on l ts buslness.. . t t .

C. That Mr. Jacobsonrs off ice, which pet l t ioner used on occLslon,

const i tute a bona f lde off tce of petLt loner.  Sinl lar ly,  the factory of

dld not

FabrLc

did not const i tute a bona f ide off lce of pet l t ioner.

D. That 20 NYCRR 4-3.2(c) (3) provides that the term 'rgross rentgrr does

not lncl-ude tta:nounts payabJ-e for storager provlded such amounts are payabLe for

space not designated and not under the control- of the taxpayer". Petltloner

has not established that lt had control- of the space where l-ts flnished goods

were stored at Fabrlc. Accordlngly, petltloner may not be consldered to have

had a reguLar place of business in New Jersey through the rental of warehouse

space at the premises of Fabrlc durlng the flscal years ended June 30' L977 and

June 30, L978. In addltion, petitioner lnproperly included the storage fees

pald to Fabrlc in calculatLng its trreal estate rented everywherett on lts report

for the fLscal year ended June 30, 1979.

E. That the pet i t ion of Alconox, Inc. ls denied.

DATED: Albany, New York STATE TAX COMMISSION

AUG O 9 1984
:Rrd-urim / \
PRESIDENT


